HIV/AIDS AND THE

 WORKPLACE:

YOUR RIGHTS

South African laws and policies protect the rights of all employees infected and affected by HIV/AIDS.  These rights include:

· Everyone has the right to equality and non-discrimination. This includes protection on the basis of ‘HIV status’ (ref. the Constitution, the Employment Equity Act and the Promotion of Equality and the Prevention of Unfair Discrimination Act).

· Every employee has the right to be tested only following Labour Court authorisation (ref. the Employment Equity Act).

· Everyone has the right to privacy and confidentiality (ref. the Constitution and common law).

· Every employee has the right to a safe working environment and compensation if injured at work (ref. the Occupational Health and Safety Act and the Compensation for Occupational Injuries and Diseases Act).

· Every employee has the right to equal access to employee benefits (ref. the Medical Schemes Act).

· Every employee with HIV or AIDS has the right to a minimum level of medical aid benefits from their medical aid scheme (ref. the Medical Schemes Act).

· Every employee has the right to be protected from unfair dismissal based on HIV status (ref. the Labour Relations Act).

5.
Common legal cases and questions relating to HIV/AIDS in the workplace

5.1
Non-discrimination

· Unfair discrimination due to “HIV status” or “perceived HIV status”

Unfair discrimination occurs when an employee infected or affected by HIV/AIDS is treated differently due to their HIV status (which may be real or perceived) and this different treatment is unfair as it impairs their fundamental human dignity. For example if staff find out that a cleaner is HIV positive and they ask for her to be moved to another section because they refuse to work with an HIV positive person, this would be a form of unfair discrimination.

· What legal rights do employees have who are being discriminated against?

Every HIV positive employee has the right not to be unfairly discriminated against in the workplace. The Employment Equity Act states in section 6(1) that:

No person may unfairly discriminate directly or indirectly against an employee, in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, language and birth.

The Employment Equity Act includes a job applicant in the definition of an employee for purposes of section 6(1). This means that both employees and job applicants with HIV or AIDS are protected against unfair discrimination in the working environment.

	Example of a Leading Practice on assisting employees to assert their rights

Many employees within the Public Service report instances of unfair discrimination in the workplace or fears that if they disclose their HIV status they will be discriminated against. If an employee is being discriminated against they may:

· Report the matter to their supervisor and ask for assistance in using the internal grievance procedures to ensure that the matter is investigated and resolved;

· If the discrimination relates to disciplinary action taken against an employee, employees should use the internal disciplinary appeal procedures to appeal the decision taken. If unsatisfied with the outcome, an employee may declare a dispute in terms of the dispute resolution mechanism of the relevant sectoral bargaining council.

· Finally, an employee may approach the CCMA for an arbitration or the Labour Court, if still unsatisfied with the outcome of a dispute in relation to disciplinary action.




