SOUTH AFRICAN LAW COMMISSION’S REPORT ON THE COMPULSORY TESTING OF ALLEGED SECUAL OFFENDERS.

The South African Law Commission (SALC) has recently released a copy of its final report on the Compulsory Testing of Alleged Sexual Offenders.
 This is the outcome of a two-year process of consultation and research into the question of whether alleged sexual offenders ought to be tested for HIV and the results of the test be disclosed to the victim. This article highlights some of the key findings made by the SALC report.

Findings of the SALC 

The SALC argues that recently there has been mounting public concern and pressure on the authorities to take appropriate action regarding deliberate transmission of HIV infection. This has come about largely in response to a number of widely publicized incidents of deliberate transmission of HIV and a concern that it is in most part women and young girls who are being exposed to HIV infection in this manner. Hence the SALC, at the request of the Parliamentary Justice Portfolio Committee, has been tasked with investigating the compulsory testing of sexual offenders for HIV and the possible creation of a statutory offence aimed at harmful HIV-related behaviour. The outcome of their investigation resulted in the following findings:

1. In general South African law allows for HIV testing only with the informed consent of the person concerned; every person is entitled to privacy regarding medical information; and no general legislation exists which allows for disclosure of such information. 

· The compulsory medical examinations (which would include HIV Testing) currently provided for in the 1987 Regulations Relating to Communicable Diseases and the Notification of Notifiable Medical Conditions conceivably provide for HIV testing but not for disclosure of the test results to third parties other than health authorities.

· The Although section 37 of the Criminal Procedure Act, 1977 provides for taking the blood of an arrested person to ascertain bodily features (which could arguably include determining HIV status), this is for evidentiary purposes in a criminal trial only. Futhermore, there is no provision that allows disclosure outside of such criminal proceedings. 

2. The SALC found that there was indeed a need for a statutory intervention to provide for compulsory HIV testing of arrested persons in sexual offence cases at the instance of the victim and this was necessary as:

· There is an epidemic of sexual violence in South Africa;

· The HIV epidemic continues to grow at an alarming rate; and

· There is an absence of adequate institutional or other victim support measures available to the victims of sexual crimes (for example, provisions of post exposure prophylaxis) 

In these circumstances the SALC found that there was a compelling argument for curtailing an arrested person’s right of privacy and bodily integrity to a limited extent to enable his or her accuser speedily to know whether he or she has HIV. As the benefit to alleged victims of the knowledge regarding their attackers HIV status is not only immediately practical in that it enables them to make life decisions and choices for themselves and people around them; it is also profoundly beneficial to their psychological state to have even a limited degree of certainty regarding their exposure to a life threatening disease. On the other hand the SALC recognises and acknowledges that the arrested person’s rights are infringed but adds that procedural and substantive safeguards have been built into the process to deal with this limitation. 

SALC Recommendations

The SALC recommends that the law should be changed through the adoption of their proposed draft Bill and Regulations. The primary purpose of such a change being to provide a speedy and uncomplicated mechanism whereby the victim of a sexual offence can apply to have an arrested person tested for HIV and to have information from the test result disclosed to them in order to provide him or her with peace of mind regarding whether or not he or she has been exposed to HIV during the attack. 

Their recommendation is essentially as follows:

· Compulsory HIV testing of an arrested person will be victim-initiated and not initiated by the state where the victim does not request this information.

· There must be prima facie evidence reflected in depositions on oath which would have to show that: 

· A sexual offence has been committed against the victim by the arrested person;

· In the course of the offence the victim may have been exposed to the body fluids of the arrested person (for example, that semen or blood could have been transferred from the assailant to the victim, or that the victim experienced traumatic injury with exposure to semen or blood);  and

· No more than 50 calendar days have lapsed from the date on which it is alleged that the offence in question took place.  (The latter forms part of the total period of 60 calendar days allowed for execution of an order for compulsory HIV testing which is referred to below.)

· Compulsory HIV testing of an arrested person may only be authorised by a court. Furthermore, this should be a discretionary power resting with the presiding officer hearing the application.

· The arrested person 9orhis or her legal representative) will not be allowed to be present or give evidence in an application for compulsory HIV testing. The arrested person will however retain his or her right to apply to the High Court for review in the event that an order for compulsory testing is not properly granted in accordance with the prescribed requirements. 

· The procedure provides for the protection of the confidentiality of the arrested person’s HIV test results so as to ensure that this information is disclosed only to the victim (or the person acting on his or her behalf) and to the arrested person. 

· A limited period of time of 50 days is allowed for bringing an application for compulsory HIV testing and a further 10 days for executing it. This period covers the time during which a victim’s own HIV tests would not clearly indicate whether he or she had been infected with HIV (the ‘window period’).

· The state will pay for all costs related to an application for compulsory HIV testing of arrested persons and the execution of an order for such testing. 

· The HIV test results obtained should not be admissible as evidence in criminal or civil proceedings. 

· Malicious activation of the proposed procedure or the malicious disclosure of the test is punishable. 

Conclusion

The SALC proposals are a radical departure from the status quo however they are clearly a response to the deep fear of most victims of sexual offenders – that they may have been exposed to HIV during the attack. In the light of this it appears that their proposals have tried to form a careful balance between the rights of victims and those of alleged sexual offenders. 

However, they recognise that we do not live in an ideal world, victims currently do not have access to PEP and other social services so this could form one positive step they could take towards regaining control over their lives – something the attacker has attempted to take away. Whilst clearly the SALC have provided for a procedure that does invade the rights of the alleged sexual offender, it appears that this is done with the utmost caution and concern for ensuring that the arrested person is treated with dignity and respect. 

The proposals will now be forwarded to the Justice Portfolio Committee for further debate and it will be interesting to see whether they will be supported by parliament.

� � HYPERLINK "http://www.law.wits.ac.za/salc/salc.html" ��www.law.wits.ac.za/salc/salc.html� for full copy of the report.





